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AGREEMENT

Tl'us %HEIMINI (hereinafter called the “Agreement™) is made on the

i day of the month of #EEHENA 200% between, on the one hand, the
Llrlnr F"rmh,xh Jal Nigam hereinafier called as UPJNjwhich expression shall include
\ their respective successors and permitted assigns, unless the context otherwise
\ requires), National Mission for Clean Gangalherein afier “NMOG™) and. on the other
| hand. Mahindra Consulting Engineers Limited having its office a1 Mahindra Towers .
_: Graound floor , 17/18 . Pattulious Road Chennai — 600 002 (hercinafter called the
“Project Engineer” which expression shall include their respective successors and
permilted assigns).
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WHEREAS

(A}

(Bl

(T

)

MO

The NMCG vide its Request for Proposal for secking Project Engincer services
(hereinafter called the “Consultaney™) for the development of 50 MLD, Sewage
Freatment plants(STPs) at Ramana , Varanasi, Project under Hybrid Annuity based
PPP mode. (hereinafter called the “Projeet™);

the Project Engineer submitted its proposals for the aforesaid work, whereby the
Praject Engineer represented to the NMOG that it had the required professional skills,
and in the said proposals the Project Engineer also agreed 1o provide the Services to
the NMCG on the terms and conditions as set forth in the RFP and this Agreement:
and

the NMCG, on acceptance of the aforesaid proposals of the Project Engineer, awarded
the Consultancy to the Project Engineer vide its Letter of Award dated Sth January |
2018 (the “LOA"); and

n pursuance of the LOA, the parties have agreed 1o enter into this Agreement.
THEREFORE, the parties hereto hereby agree as follows:

GENERAL

Definitions and Interpretation

The words and expressions beginning with capital letters and defined in this
Agreement shall, unless the context otherwise requires, have the meaning hereinafier
respectively assigned 1w them:

{a)  “Additional Costs™ shall have the meaning set forth in Clause 6.1.2:

(b “Agreement” means this Agreement, together with all the Annexes:

(el “Agreement Value” shall have the meaning set forth in Clause 6.1.2:

(d}  “Applicable Laws™ means the laws and any other instruments having the force
of law in India as they may be issued and in force from time to time;

(e) “Confidential Information” shall have the meaning set forth in Clause 3.3

i “Conflict of Interest” shall have the meaning set forth in Clause 3.2 read with
the pravisions of RFP:

(g)  “Dispute” shall have the meaning set forth in Clause 9.2.1:

thy  “Effective Date” means the date on which this Agreement comes into force
and effect pursuant to Clause 2.1:

(i) “Expatriate Personnel” means such persons who at the time of being so hired
had their domicile outside India;

] “Government” means the Government of India / Uttar Pradesh;

(k) “INR, Re. or Rs.” means Indian Rupees;
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“Member”, in case the Project Engineer comsists of a joinl venlure or
consortium of more than onc entity, means any of thesc entities, and
“Members™ means all of these entities:

“Party” means the NMCG, UPIN or the Project Engincer, as the case may be,
amd Parties means both of them;

“Personnel” means persons hired by the Project Engineer or by any Sub-
Project Engineer as emplovees and assigned to the performance of the
Services or any part thereol;

“Resident Personnel” means such persons who at the time of being so hired
had their domicile inside India;

“RFP" means the Request for Proposal document in response to which the
Project Engineer’s proposal {or providing Services was accepted,

“Services” means the work to be performed by the Project Engineer pursuant
1o this Agreement, as described in the Terms of Reference hereto:

“Sub-Project Engineer” means any entity to which the Project Engincer
subcontracts any part of the Services in accordance with the provisions of
Clase 4,7; and

“Third Party™ means any person or entity other than the Government, the
NMCG, LIPIN the Project Engineer or a Sub-Project Engincer.

All terms and words not defined herein shall, unless the context otherwise
requires, have the meaning assigned to them in the RFP.

[.1.2 The following documents along with all addenda issued thereto shall be deemed o
torm and be read and construed as integral parts of this Agreement and in case of any
contradiction between or among them the priority in which a document would prevail
over another would be as laid down below beginning from the highest priority to the

lowest priority:

() Agreement;

(b} Annexes of Agreement;
()  RFP; and

(d) Letter of Award.

1.2 Relation between the Parties

Nothing containgd herein shall be construed as establishing a relation of master and
servant or of agent and principal as between the NMCG and the Project Engineer. The
Project Engineer shall, subject to this Agreement, have complete charge of Personne)
performing the Services and shall be fully responsible for the Services performed by
them or on their behalf hereunder.

1.3 Rights and obligations ﬁ 5
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1.4

1.5

1.6

Fhe mutual rights and obligations of the NMCG and the Praject Engineer shall be as
sel forth in the Agreement, in particular;

{a)  the Project Engineer shall carry ow the Services in accordance with the
provisions of the Agreement; and

b} the NMCG shall make payments to the Project Engineer in accordance with
the provisions of the Agreement

Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed
by the laws of India, and the courts in the State in which the NMCG has its
headyuarters shall have exclusive jurisdiction over matters arising out of or relating 1o
this Agreement.

Lanpuage

All notices required to be given by one Party w the other Party and all other
communications, documentation and proceedings which are in any way relevant 1o
this Agreement shall be in writing and in English language.,

Table of contents and headings

The table of contems, headings or sub-headings in this Agreement arc for
convenience of reference only and shall not be used in, and shall not affect, the
construction or inlerpretation of this Agreement,

Motiees

Any notice or other communication to be given by any Party 1o the other Party under
or in connection with the matters contemplated by this Agreement shall be in writing
amd shall:

i) in the case of the Project Engineer, be given by e-mail and by letter delivered
by hand to the address given and marked for attention of the Project
Engineer’'s Representative set out below in Clawse 1,10 or 1o such other person
as the Project Engineer may from time to time designate by notice 1o the
NMCG: provided that notices or other communications 1o be given to an
address outside the city specified in Sub-clause (h) below may. if they are
subscquently confirmed by sending a copy thereof by registered
acknowledgement due, air mail or by courier, be sent by e=mail 1o the number
as the Project Engineer may from time to time specify by notice to the NMCG:

(b) in the case of the NMCG, be given by e-mail and by letter delivered by hand
and be addressed 1o the NMCG with a copy delivered to the NMCG
Representative set out below in Clause 1.10 or to such other person as the
NMCG may from time to time designate by notice to the Project Engineer;
provided that if the Project Engineer does not have an office in the same city
s the NMUGs office, it may send such notice by e-mail and by registered
acknowledgement due, air mail or by courier; and



1.5

1.9

.10

(LI

F10.2

1.10.3

(c) any notice or communication by a Party to the other Party, given in
accordance herewith, shall be deemed (0 have been delivered when in the
normal course of post it ought 1o have been delivered and in all other cases, it
shall be deemed 10 have been delivered on the actuad date and time of delivery;
provided that in the case of e-mail, it shall be deemed 1o have been delivered
on the working days following the date of its delivery,

Location

The Services shall be performed at the site of the Project in accordance with the
provisions of RFP and at such locations as are incidental thereto, including the offices
of the Project Engineer.

Authority of Member-in-charge

In case the Project Engineer consists of a consortium of more than one entity, the
Parties agree that the Lead Member shall act on behall of the Members in exercising
all the Project Engineer’'s rights and obligations towards the NMCG under this
Agreement, including without limitation the receiving of instructions and payments
from the NMCG,

Authorised Representatives

Any action required or permitted to be taken, and any document required or permitled
to be executed, under this Agreement by the NMCG or the Project Engincer. as the
case may be, may be taken or executed by the officials specified in this Clause |, 10,

The NMCG may, from time 0 time, designate one of its officials as the NMCG
Representative. Unless otherwise notified, the NMCOG Representative shall be:

Shn Madhava Kumar R

Sr. Economic & Finance Expen

Mational Mission for clean Ganga

1" Floor , Major Dhyan Chand national Stadium

India Gate , Mew Delhi - | 10002

Tel: 011- 23072900

Mobile: 98105-004-03

Email: madhavakumaranmeg.nic.in and CC to ed.projectsiginmeg. nic.in

The UPJN may, from time o time. designate one of its officials as the UPJIN
Representative. Unless otherwise notified, the UPIN Representative shall be:

Shri Satish Kumar Roy

General Manager | Ganga Pollution prevention unit )

Uttar Pradesh Jal Nigam @P’_/ A 5
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2.2

2.3

2.4

Bhagwanpur STP campus. Lanka. Varanasi 221005
Mobile: 047-1042-588
Email: gmgangavnsi@ gmail.com

The Project Engincermay designate one of its emplovees as Projeet Engineer's
Representative. Uinless otherwise notified, the Project Engineer’s Representative shall
he:

Mr. A . Srinivasan , General manager

Mahindra Consulting Engineers Limited

Mahindra Towers , Graound Ooor, 17718, Pattullous Road |

Chennal ~ 600 002 Tel; 044 28542325 / 4240 4477

Muohile: 98409-06486

Email: srinivasan.atomahindra.com

Taxes and duties

Unless otherwise specified in the Agreement, the Project Engineer shall pay all such
taxes, dutics, lees and other impositions as may be levied under the Applicable Laws

and the NMCG/UPIN shall perform ssch duties in regard 1o the deduction of such
taxes as may be lawiully imposed on it.

COMMENCEMENT, COMPLETION AND TERMINATION OF
AGREEMENT

Effectiveness of Agreement

This Agreement shall come into force and effect on the date of this Agreement (the
“Effective Date™).

Commencement of Services

The Project Engineer shall commence the Services within a period of 7 (seven) days
from the Effective Dute, unless otherwise agreed by the Parties.

Termination of Agreement for failure to commence Services

If the Project Engineer does not commence the Services within the period specified in
Clause 2.2 above, the NMCG may, by not less than 2 (two) weeks' notice to the
Project Engineer, declare this Agreement to be null and void, and in the event of such
a declaration, the Bid Security of the Project Engineer shall stand forfeited.

Expiry of Agreement

Unless terminated earlier pursuant to Clauses 2.3 or 2.9 hereof, this Agreement shall,
unless extended by the Parties by mutual consent, expire upon the earlier of (i) expiry
ol a period of 90 (ninety) days afier the delivery of the final deliverable to the NMOCG:

= s Qv b
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2,52

2.6

2t

2.7

2.2

and {i1) the expiry of 5 (five) vear from the Effective Date. Upon Termination, the
NMCG shall make payments of all amounts due to the Project Engineer hereunder.

Entire Agreement

This. Agreement and the Annexes together constitute a complete and exclusive
statement of the terms of the agreement between the Parties on the subject hereof, and
no amendment or modification herete shall be valid and effective unless such
madification or amendment is agreed to in writing by the Parties and duly executed by
persons especially empowered in this behall by the respective Parties. All prior
written or oral understandings, offers or other communications of every kind
pertaining to this Agreement are abrogated and withdrawn; provided, however, that
the obligations of the Project Engineer arising out of the provisions of the RFP shall
continue 10 subsist and shall be deemed to form pant of this Agreement.

Without prejudice to the generality of the provisions of Clause 2.5.1, on matters not
covered by this Agreement, the provisions of RFP shall apply.

Muodification of Agreement

Modilication ol the terms and conditions of this Agreement, including any
modification of the scope of the Services, may only be made by writlen agreement
between the Parties. Pursuant 1o Clauses 4.2.3 and 6.1.3 hereot, however, each Party
shall give due consideration to any proposals for modification made by the other
Party.

Force Majeure
Defimition

{a) For the purposes of this Agreement, “Force Majeare” means an event which
15 beyond the reasonable control of a Parmy, and which makes a Pany's
performance of its obligations hereunder impossible or so impractical as
reasonably to be considered impossible in the circumstances, and includes, but
is not limited to, war, riots, civil disorder, earthquake, fire, explosion, storm,
flood or other adverse weather conditions, strikes, lockouts or other industrial
action (except where such strikes, lockouts or other industrial action are within
the power of the Party invoking Foree Majeure to prevent), confiscation or any
other action by povermment agencies.

{h) Force Majeure shall not include (i) any evemt which is caused by the
negligence or intentional action of a Party or such Party's Sub-Project
Engineer or agents or employees, nor (ii} any event which a diligent Party
could reasonably have been expected to both (A) take into account at the time
of the conclusion of this Agreement, and {B) avoid or overcome in the carrving
out of is obligations hereunder.

ic) Force Majeure shall not include insufficiency of funds or failure to make any
pavment required hereunder.

Mo breach of Agreement
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2.3

2.9

The failure of a Party 1o fulfil any of its obligations hereunder shall not be considered
10 be a breach of, or default under, this Agreement insofar as such inability arises from
an-event of Force Majeure, provided that the Party affected by such an event has taken
all reasonable precautions, due care and reasonable alternative measures, all with the
objective of carrying out the terms and conditions of this Agreement.

Measures 1o be taken

{a) A Party affected by an event of Force Majeure shall take all reasonable
measures to remove such Pany's inability to fulfil its obligations hereunder
with a minimum of delay.

(b) A Party affected by an event of Force Majeure shall notify the other Party of
such event as soon as possible, and in any event not later than 14 (fourteen)
days following the occurrence of such event, providing evidence of the nature
and cause of such event, and shall similarly give notice of the restoration of
normal conditions as soon as possible,

(c) The Parties shall take all reasonable measures to minimise  the
consequences of any event of Force Majeure.

Extension of time

Any period within which a Party shall, pursuant to this Agreement, complete any
action or task, shall be extended for a period equal 10 the time during which such Party
was unable o perform such action as a result of Force Majeure,

Payments

During the period of its inability to perform the Services as a result of an event of
Force Majeure, the Project Engineer shall be entitled 10 be reimbursed for Additional
Costs reasonably snd necessarily incurred by it during such period for the purposes of
the Services and in reactivating the Services afier the end of such period

Consultation

Nt later than 30 (thirty) days afier the Project Engineer has, as the result of an event
of Force Majeure, hecome unable 1o perform a material portion of the Services, the
Parties shall consult with each other with a view to agreeing on appropriate measures
1o be taken in the circumstances,

Suspension of Agreement

The NMCG may, by written notice of suspension 1o the Project Engincer, suspend all
payments 10 the Project Engineer hereunder if the Project Engineer shall be in breach
of this Agreement or shall fail 1o perform any of its obligations under this Agreement,
including the carrying out of the Services; provided that such notice of suspension (i)
shall specity the nature of the breach or failure, and (ii) shall provide an opportunity to
the Project Engincer to remedy such breach or failure within a period not exceeding
30 (thirty} days after receipt by the Project Engineer of such notice of suspension.

Termination of Agreement

£



2.9.1 By the NMCG

The NMCUG may, by not less than 30 (thirty) days® written notice of termination to the
Project Engineer, such notice o be given afier the occurrence of any of the events
specified in this Claose 2.9, 1, terminate this Agreement if:

La)

{b)

)

(d)

(el

(f)

LB}

rd
P
(=

the Project Engineer fails to remedy any breach hercol or any failure in the
performance of its obligations hereunder, as specified in a notice of suspension
purseant to Clause 2.8 hereinabove, within 30 (thirty) days of receipt of such
notice of suspension or within such further period as the NMCG may have
subseqguently granted in writing:

the Project Engineer becomes insolvent or bankrupt or enters into any agreement
with its creditors for relief of debt or 1ake advantage of any law for the benefit of
debtors or goes into liquidation or receivership whether compulsory or
voluntary;

the Project Engineer fails to comply with any final decision reached as a result
of arbitration procecdings pursuant to Clause 9 hereol:

the Project Engineer submits 1o the NMCG a statement which has a material
effect on the rights, obligations or interests of the NMCG and which the Project
Engineer knows 1o be false;

any document, information, data or statement submitted by the Project Engineer
in its Propasals, based on which the Project Engineer was considered eligible or
successful, is found to be false, incorrect or misleading;

as the result of Force Majeure, the Praject Engineer is unable to perform a
material portion of the Services [or a period of not less than 60 (sixty) days; or

the NMCG, in its sole discretion and for any reasen whatsoever, decides
terminate this Agreement.

By the Project Engineer

The Project Engineer may, by not less than 30 (thirty) days® written notice to the
NMCG, suech notice to be given after the occurrence of any of the events specificd in
this Clause 2.9.2, terminate this Agreement if:

(a)

(b}

(c)

the NMCG fails to pay any money due to the Project Engineer pursuant to this
Agreement and not subject to dispute pursuant to Clause 9 hereof within 45
{forty five) days after receiving written notice from the Project Engincer that
such payment is overdue;

the NMCG is in material breach of its obligations pursuant to this Agreemeni
and has not remedied the same within 45 (forty five) days (or such longer
pericd as the Project Engineer may have subsequently granted in writing)
follewing the receipt by the NMUOG of the Project Engineer’s notice specifying
such breach;

as the result of Force Majeure, the Project Engincer is unable to perform a
material portion of the Services for a period of not less than 60 (sixty) days; or

s Vo ey
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2.9.6

3

3.1

(d)  the NMCG fails to comply with any final decision reached as a resull of
arkitration pursuant o Clause 9 hereof.

Cessation of rights and obligations

Upon termination of this Agreement pursuant 10 Clauses 2.3 or 2.9 hereof, or upon
expiration ol this Agreement pursuant to Clause 2.4 hereof, all rights and obligations
of the Parties hereunder shall cease, except (i) such rights and obligations as may have
accrued on the date of termination or expimation, or which expressly survive such
l'ermination; (i} the obligation of confidentiality set forth in Clause 3.3 hereof: (iii)
the Project Engineer's obligation to permit inspection, copying and auditing of such of
its- accounts and records set forth in Clause 3.6, as relate 10 the Project Engineer’s
Services provided under this Agreement; and (iv) any right or remedy which a Party
may have under this Agreement or the Applicable Law.

Cessation of Services

Lipon termination of this Agreement by notice of either Party 1o the other pursuant Lo
Clavses 2.9.1 or 2.9.2 hereof, the Project Engineer shall, immediately upon dispatch
or receipt ol such notice, take all necessary steps 1o bring the Services to a close in a
prompl and orderly manner and shall make every reasonable cffort 10 keep
expenditures fof this purpose to a minimum.

Payment upon Termination

Upon termination of this Agreement pursuant to Clauses 2.9.1 or 2.9.2 hereof, the
NMCG shall make the following payments to the Project Engineer {after offsetting
against these pavments any amount that may be due from the Project Engineer to the
NMCG):

{i}  remuneration pursuant 10 Clause & hereol for Services satisfactorily performed
prior 1 the date of wermination;

{ii)  reimbursable expenditures pursuamt 1w Clause 6 hereof for expenditures
actually incurred prior 1o the date of termination; and

(i) excepl in the case of termination pursuant o sub-clauses (a) through (e) of
Clause 2.9.1 hereof, reimbursement of any reasonable cost incidental to the
prompl and orderly termination of the Agreement including the cost of the
return travel of the Project Engineer’s personnel.

Disputes about Events of Termination

If cither Party disputes whether an event specified in Clause 2.9.1 or i Clause 2.9.2
hereol has occurred, such Party may, within 30 (thirty) days after receipt of notice of
termination from the other Party, refer the matter 1o arbitration pursuant to Clause 9
hereof, and this Agreement shall not be terminated on account of such event except in
accordance with the terms of any resulting arbitral award.

OBLIGATIONS OF THE PROJECT ENGINEER

Gieneral
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3.1.1  Standards of Performance

The Project Engineer shall perform the Services and carry out its obligations
hereunder with all due diligence, efficiency and economy, in accordance with
generally accepled professional technigues and practices, and shall observe sound
management practices, and employ appropriate advanced technology and safe and
effective equipment, machinery, materials and methods, The Project Engineer shall
always act, in respect of any matter relating to this Agreement or 1o the Services, as a
faithful adviser to the NMCG, and shall ai all times suppont and safeguard the
NMCG's legitimate interests in any deslings with Sub-Project Engineers or Third
Parties.

3.1.2 Terms of Reference

I'he scope of services 1o be performed by the Project Engineer is specified in the
Terms of Reference (the "TOR™) at Annex-1 of this Agreement. The Project Engineer
shall provide the Deliverables specified therein in conformity with the time schedule
stated therein,

313 Applicable Laws

The Praject Engineer shall perform the Services in accordance with the Applicable
Laws and shall take all practicable steps to ensure that any Sub-Project Engineer, as
well as the Personnel and agents of the Project Engineer and any Sub-Project
Engineer, comply with the Applicable Laws.

32 Conflict of lnterest

3.2.1 The Project Engineer shall not have a Conflict of Interest and any breach hereof shall
constitute a breach of the Agreement.

3.2.2 Project Engineer and AfMiliates not (o be otherwise interested in the Project

The Project Engineer agrees that, during the term of this Agreement and afier its
termination, the Project Engineer or any Associate thereof and any entity affiliated
with the Project Engincer, as well as any Sub-Project Engincer and any entity
affiliated with such Sub-Project Engineer, shall be disqualified from providing goods,
works, services, loans or equity for any project resulting from or closely related to the
Services and any breach of this obligation shall amount to a Conflict of Interest;
provided that the restriction herein shall not apply after a period of five vears from the
completion of this assignment or to consulting assignments granted by banks/ lenders
at any time; provided further that this restriction shall not apply to consultancy/
advisory services provided to the NMCG in continuation of this Consultancy or to any
subsequent consultancy/ advisory services provided to the NMOG in accordance with
the rules of the NMCG. For the avoidance of doubt, an entity affiliated with the
Project Engineer shall include a partner in the Project Engineer’s firm or a person who
holds more than 5% (five per cent) of the subscribed and paid up share capital of the
Project Engineer, as the case may be, and any Associate thereof,

32,3 Prohibition of conflicting activities

Neither the Project Engineer nor its Sub-Project Engineer nor the Personnel of either
of them shall engage, either directly or indirectly, in any of the following activities:

IV W/ hb.



{a}  during the term of this Agreement, any business or professional activities
which would conflict with the activities assigned 1o them under this
Agreement,

(b} after the termination of this Agreement, such other activities as may he
specified in the Agreement; or

(e)  atany time, such other activities as have been specified in the RFP as Conilict
of Interest.

324 Project Engineer not to benefit from commissions, discounts, elc.

I'he remuneration of the Project Engineer pursuant to Clause 6 hereof shall constitute
the Project Engineer’s sole remuneration in connection with this Agreement or the
Services and the Project Engineer shall not accept for its own benefit any trade
commission, discount or similar payment in connection with activities pursuant 1o this
Agreement or to the Services or in the discharge of its obligations hereunder, and the
Project Engineer shall use its best efforts to ensure that any Sub-Project Engineer, as
well as the Personnel and agents of either of them, similarly shall not receive any such
additional remuneration,

315 The Project Engineer and its Personnel shall observe the highest standards of ethics
and shall not have engaged in and shall not hereafler engage in any corrupt practice,
fraudulent practice, coercive practice, undesirable practice or restrictive practice
(collectively the “Prohibited Practices™). Notwithstanding anything to the contrary
contained in this Agreement, the NMCG shall be entitled to terminate this Agreement
forthwith by a communication in writing 1o the Project Engineer, without being liable
m any manner whatsoever to the Project Engineer. if' it determines that the Project
Engineer has, directly or indirectly or through an agent, engaged in anv Prohibited
Practices in the Selection Process or before or after entering into of this Agreement. In
such an event, the NMCG shall forfeit and appropriate the performance security, if
any, as mutually agreed genuine pre-estimated compensation and damages payvable to
the NMOCG towards, imter alia, the time, cost and effort of the NMOG, without
prejedice to the NMCG™s any other rights or remedy hercunder or in law.,

3.2.6  Without prejudice to the rights of the NMCG under Clause 3.2.5 above and the other
rights and remedies which the NMCG may have under this Agreement, if the Project
Engineer is found by the NMCG to have directly or indirectly or through an agent,
engaged or indulged in any Prohibited Practices, during the Selection Process or
before or afier the execution of this Agreement, the Project Engineer shall not be
eligible to participate in any tender or RFP issued during a period of 2 (two) years
from the date the Project Engineer is found by the NMCG to have directly or
indirectly or through an agent, engaged or indulged in any Prohibited Practices.

3.7 For the purposes of Clauses 3.2.5 and 3.2.6, the following terms shall have the
meaning hereinafter respectively assigned to them:

(@)  “corrupt practice” means (i) the offering, giving, receiving or soliciting,
directly or indirectly, of anything of value to influence the actions of any
person connected with the Selection Process (for removal of doubt, offering of
employment or employing or engaging in any manner whatsoever, directly or
indirectly, anv official of the NMCG who is or has been associated in any
























































































































