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(1] AGREEMENT
Pl
A This AGREEMENT (hereinafier called the “Agreement™) is made on the 19th day of the
Aid month of February 2018, between, on the one hand, the Uttrakhand Pey Jal Nigam hercinafter
01 called as UKPIN) which expression shall include their respective successors and permitted
f assigns, unless the context otherwise requires), National Mission for Clean Ganga(herein
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after “NMCG™) and, on the other hand, Shah Technical Consultants Private Limited
! having its office at 407 Raheja Center , Nariman Point , Mumbai — 400021 (hereinafter
b called the “Project Engineer” which expression shall include their respective successors and

- permitted assigns). 62.1/
b
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WHEREAS

(A)

{B)

(C)

(D)
NOW,

The NMCG vide its Request for Proposal for seeking Project Engineer services
(heremnafter called the “Consultancy™) for the development of 82 MLD, Sewage
Treatment plants(STPs) at Haridwar (68 MLD at Jagjeetpur & 14 MLD at Sarai) .
Project under Hybrid Annuity based PPP mode, (hereinafter called the “Projeet™);

the Project Engineer submitted its proposals for the aforesaid work, whereby the
Project Engineer represented to the NMCG that it had the required professional skills,
and in the said proposals the Project Engineer also agreed w provide the Services to
the NMCG on the terms and conditions as set forth in the RFP and this Agreement;
and

the NMCG, on acceptance of the aforesaid proposals of the Project Engineer, awarded
the Consultancy to the Project Engineer vide its Letter of Award dated 5" January
2018 (the “LOA™); and

in pursuance of the LOA, the parties have agreed to enter into this Agreement.
THEREFORE, the parties hereto hereby agree as follows:

GENERAL

Definitions and Interpretation

The words and expressions beginning with capital letters and defined in this
Agreement shall, unless the context otherwise requires, have the meaning hereinafter
respectively assigned to them:

{a) “Additional Costs™ shall have the meaning set forth in Clause 6.1.2;
ib) “Agreement” means this Agreement. together with all the Annexes;
(c}  “Agreement Value” shall have the meaning set forth in Clause 6.1.2;

(d)  “Applicable Laws™ means the laws and any other instruments having the force
of law in India as they may be issued and in force from time to time;

(e} “Confidential Information™ shall have the meaning set forth in Clause 3.3;

() “Conflict of Interest” shall have the meaning set forth in Clause 3.2 read with
the provisions of RFT;

(g)  “Dispute” shall have the meaning set forth in Clause 9.2.1:

(hy  “Effective Date” means the date on which this Agreement comes into force
and effect pursuant to Clause 2.1;

(i) “Expatriate Personnel™ means such persons who at the time of being so hired
had their domicile outside India;

(j} “Government”™ means the Government 1::1",.]:‘!'1;:Lalﬁ;»ls"II l._}PI vl cnd :

(k) “INR. Re. or Bs.” means Indian le I.':u_
—in
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1.2

iy

(m)

[}

]

ip)

(g}

(r)

(=)

“Member”. in case the Project Engineer consists of a joint venlure or
consortium ©f more than one entity, means any of these entities. and
“Members”™ means all of these entities;

“Party” means the NMCG, UKPIN or the Project Engineer. as the case may
be. and Parties means both of them:

“Personnel” means persons hired by the Project Engineer or by any Sub-
Project Engineer as employees and assigned to the performance of the
Services or any part thereof;

“Resident Personnel” means such persons who at the time of being so hired
had their domicile inside India;

“RFP” means the Request for Proposal document in response to which the
Project Engineer’s proposal for providing Services was accepted;

“Services” means the work 1o be performed by the Project Engineer pursuant
to this Agreement, as described in the Terms of Reference hereto;

“Sub-Project Engineer” means any entity to which the Project Engineer
subcontracts any part of the Services in accordance with the provisions of
Clause 4.7; and

“Third Party” means any person or entity other than the Government, the
NMCG, UKPIN the Project Engineer or a Sub-Project Engineer.

All terms and words not defined herein shall, unless the context otherwise
reguires, have the meaning assigned to them in the RFP.

The following documents along with all addenda issued thereto shall be deemed to
form and be read and construed as integral parts of this Agreement and in case of any
contradiction between or among them the priority in which a document would prevail
over another would be as laid down below beginning from the highest priority to the
lowest priority:

{a)  Agreement;

(b} Annexes of Agreement;
{c) RFP; and

(d) Letter of Award.
Relation between the Parties

Nothing contained herein shall be construed as establishing a relation of master and
servant or of agent and principal as between the NMCG and the Project Engineer. The
Project Engineer shall, subject to this Agreement, have complete charge of Personnel
performing the Services and shall be fully responsible for the Services performed by
them or on their behalf hereunder.

Qy/ A
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1.3

1.4

1.5

1.6

1.7

Rights and obligations

The mutual rights and obligations of the NMCG and the Project Engineer shall be as
set forth in the Agreement, in particular:

(i) the Project Engineer shall camy out the Services in accordance with the
provisions of the Agreement; and

(b) the NMUCG shall make payments to the Project Engineer in accordance with
the provisions of the Agreement.

Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed
by the laws of India, and the courts in the State in which the NMCG has its
headqguarters shall have exclusive jurisdiction over matters arising out of or relating to
this Agreement.

Language

All notices required to be given by one Party to the other Party and all other
communications, documentation and proceedings which are in any way relevant 1o
this Agreement shall be in writing and in English language,

Table of contents and headings

The table of contents. headings or sub-headings in this Agreement are for
convenience of reference only and shall not be used in, and shall not affect; the
construction or interpretation of this Agreement.

Notices

Any nolice or other communication to be given by any Party to the other Party under
or in connection with the matters contemplated by this Agreement shall be in writing
and shall:

{a}  in the case of the Project Engineer, be given by e-mail and by letter delivered
by hand to the address given and marked for attention of the Project
Engineer’s Representative set out below in Clause 1.10 or to such other person
as the Project Engineer may from time to time designate by notice to the
NMCG; provided that notices or other communications to be given to an
address outside the city specified in Sub-clause (b) below may, if they are
subsequently confirmed by sending a copy thereof by registered
acknowledgement due, air mail or by courier. be sent by e-mail to the number
as the Project Engineer may from time to time specify by notice to the NMCG:

(b)  in the case of the NMCG, be given by e-mail and by letter delivered by hand
and be addressed to the NMCG with a copy delivered to the NMCG
Representative set out below in Clause 1.10 or to such other person as the
NMCG may [rom time to time designate by notice to the Project Engineer;
provided that if the Project Engineer does not have an office in the same city
as the NMCG™s office, it may send such notice by e-mail and by registered
acknowledgement due. air mail or by courier; and

— @"‘/ I
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1.8

L1

L0

1.10.2

1.10.3

{c) any notice or communication by a Party to the other Party. given in
accordance herewith, shall be deemed to have been delivered when in the
normal course of post it ought to have been delivered and in all other cases, it
shall be deemed 10 have been delivered on the actual date and time of delivery;
provided that in the case of e-mail, it shall be deemed to have been delivered
on the working days following the date of its delivery.

Location

The Services shall be performed at the site of the Project in accordance with the
provisions of RFP and at such locations as are incidental thereto, including the offices
of the Project Engineer.

Authority of Member-in-charge

In case the Project Engineer consists of a consortium of more than one entity, the
Parties agree that the Lead Member shall act on behalf of the Members in exercising
all the Project Engineer’s rights and obligations towards the NMCG under this
Agreement, including without limitation the receiving of instructions and payments

from the NMCG.

Authorised Representatives

Any action required or permitted to be taken, and any document required or permitted
to be executed, under this Agreement by the NMCG or the Project Engineer, as the
case may be, may be taken or executed by the officials specified in this Clause 1.10.

The NMCG may, from time to time, designate one of its officials as the NMCG
Representative. Linless otherwise notified, the NMCG Representative shall be:

shri Madhava Kumar R

st. Economic & Finance Expent

Mational Mission for clean Ganga

1* Floor , Major Dhyan Chand national Stadium

India Gate , New Delhi - 110002

Tel: 011- 23072900

Mobile: 98105-004-03

Email: madhavakumari@nmecg. nic.in and CC to ed.projects@nmeg.nic.in

The UKPIN may. from time to time, designate one of its officials as the UKPIN
Representative. nless otherwise notilied, the UKPIN Representative shall be:

Shn K.K. Rastogi

General Manager - Construction Circle{ Ganga )

Uttarakhand Pey Jal Nigam @-/ ‘/h/

Jagjeetpur , Kankhal
EA_:Q iy, el e
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1.10.4

1.11

2.1

1.2

23

Haridwar - 249408
Mobile: 999-7494-394
Email: gmgangahwi@gmail com
The Project Engineer may designate one of its employees as Project Engineer’s
I;R:Iprcacnlaliw. Unless otherwise notified, the Project Engineer’s Repréesentative shall
Mr. Prasana M Shah
Director
Shah Technical Consultants Pvt. Lad .
407, Raheja Center , Nariman Point ,
Mumbai - 400021
Tel: 022 - 22871061/22820018
Mobile: 98210-T9564
Email: .steliste.coan/prasanashahi@ste.co.in
Taxes and duties
Unless otherwise specified in the Agreement, the Project Engineer shall pay all such
taxes, duties, fees and other impositions as may be levied under the Applicable Laws
and the NMCG/UKPIN shall perform such duties in regard to the deduction of such
taxes as may be lawtully imposed on it.

COMMENCEMENT, COMPLETION AND TERMINATION OF
AGREEMENT

Effectiveness of Agreement

This Agreement shall come into force and effect on the date of this Agreement (the
“Effective Date™).

Commencement of Services

The Project Engineer shall commence the Services within a period of 7 (seven) days
from the Effective Date, unless otherwise agreed by the Parties,

Termination of Agreement for failure to commence Services

If the Project Engineer does not commence the Services within the period specified in
Clause 2.2 above, the NMCG may, by not less than 2 (two) weeks™ notice to the
Project Engineer, declare this Agreement to be null and void, and in the event of such
a declaration, the Bid Security of the Project Engineer shall stand forfeited.

R e . ’igﬂ



24

2.4.1

2.4.2

1.5

Expiry of Agreement

Unless terminated earlier pursuant to Clauses 2.3 or 2.9 hereof, this Agreement shall,
unless extended by the Parties by mutual consent, expire upon the earlier of (i) expiry
of a period of 90 (ninety) days afier the delivery of the final deliverable to the NMCG:
and (ii) the expiry of 5 (five) vear from the Effective Date. Upon Termination, the
MM shall make payments of all amounts due to the Project Engineer hereunder.
Entire Agreement

This Agreement and the Annexes together constitule a complete and exclusive
statement of the terms of the agreement between the Parties on the subject hereof, and
no amendment or modification hereto shall be valid and effective unless such
madification or amendment is agreed to in writing by the Parties and duly executed by
persons especially empowered in this behalf by the respective Parties. All prior
written or oral understandings, offers or other communications of every kind
pertaining to this Agreement are abrogated and withdrawn; provided, however. that
the obligations of the Project Engineer arising out of the provisions of the RFP shall
continue to subsist and shall be deemed to form pant of this Agreement.

Without prejudice 1o the generality of the provisions of Clause 2.5.1, on malters not
covered by this Agreement, the provisions of RFP shall apply.

Modification of Agreement

Modification of the terms and conditions of this Agreement, including any
modification of the scope of the Services, may only be made by written agreement
between the Parties, Pursuant 1o Clawses 4.2.3 and 6.1.3 hercol, however, cach Party
shall give due consideration to any proposals for modification made by the other
Party.

Force Majeure
Definition

{a}  For the purposes of this Agreement, “Force Majeure™ means an event which
is bevond the reasonable control of a Party, and which makes a Party’s
performance of its obligations hereunder impossible or so impractical as
reasonably to be considered impossible in the circumstances, and includes, but
is mol limited to, war, riots, civil disorder, earthquake, fire, explosion, storm,
flood or other adverse weather conditions, strikes, lockouts or other industrial
action (except where such strikes, lockouts or other industrial action are within
the power of the Party invoking Force Majeure to prevent), confiscation or any
other action by government agencies,

{b)  Force Majeure shall not include (i) any event which is caused by the
negligence or intentional action of a Party or such Party’s Sub-Project
Engineer or agents or employees, nor (i) any event which a diligent Party
could reasonably have been expected to both (A) take into account at the time
of the conclusion of this Agreement, and (B) avoid or overcome in the carrying
ot of 11s obligations hereunder.

(¢}  Force Majeure shall not include insufficiency of funds or failure to make any

ment required hereunder.
pay q @"/ i -
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2.7.6

2.8

Mo breach of Agreement

The failure of a Party to fulfil any of its obligations hereunder shall not be considered
to be a breach of, or default under, this Agreement insofar as such inability arises from
an event of Force Majeure, provided that the Party affected by such an event has taken
all reasonable precautions, due care and reasonable alternative measures, all with the
objective of carrying out the terms and conditions of this Agreement.

Measures to be taken

(a) A Party affected by an event of Force Majeure shall take all reasonable
measures to remove such Party's inability 1o fulfil its obligations hereunder
with a minimum of delay.

(b} A Party affected by an event of Force Majeure shall notify the other Party of
such event as soon as possible, and in any event not later than 14 (fourteen)
days following the oceurrence of such event, providing evidence of the nature
and cause of such event, and shall similarly give notice of the restoration of
normal conditions as soon as possible,

(c) The Parties shall take all reasonable measures 0 minimise the
consequences of any event of Force Majeure.

Extension of time

Any period within which a Party shall, pursuant to this Agreement, complete any
action or task. shall be extended for a period equal to the time during which such Party
was unable to perform such action as a result of Force Majeure.

Payments

During the period of its inability to perform the Services as a result of an event of
Force Majeure, the Project Engineer shall be entitled to be reimbursed for Additional
Costs reasonably and necessarily incurred by it during such period for the purposes of
the Services and in reactivating the Services after the end of such period.

Consultation

Mot later than 30 (thirty) days afier the Project Engineer has, as the result of an event
of Force Majeure, become unable to perform a material portion of the Services, the
Parties shall consult with each other with a view to agreeing on appropriate measures
to be taken in the circumstances.

Suspension of Agreement

The NMCG may, by written notice of suspension 1o the Project Engineer, suspend all
payments o the Project Engineer hereunder if the Project Engineer shall be in breach
of this Agreement or shall fail to perform any of its obligations under this Agreement,
including the carrving out of the Services; provided that such notice of suspension (i)
shall specify the nature of the breach or failure. and (ii) shall provide an opportunity to
the Project Engineer to remedy such breach or failure within a period not exceeding
30 (thirty) days afier receipt by the Project Engineer of such notice of suspension,

e e G Ay




2.9

29.1

252

Termination of Agreement

By the NMCG

The NMCG may, by not less than 30 (thirty) days® written notice of termination to the
Project Engineer, such notice to be given afier the occurrence of any of the events
specified in this Clause 2.9.1, terminate this Agreement if:

(i)

(b)

(c)

(d}

(e}

(£

(g}

the Project Engineer fails to remedy any breach hereof or any failure in the
performance of its obligations hereunder, as specified in a notice of suspension
pursuant to Clause 2.8 hereinabove, within 30 (thirty) days of receipt of such
notice of suspension or within such further period as the NMCG may have
subsequently granted in writing:

the Project Engineer becomes insolvent or bankrupt or enters into any agreement
with its creditors for reliel of debt or take advantage of any law for the benefit of
debtors or goes into liguidation or receivership whether compulsory or
voluntary;

the Project Engineer fails to comply with any final decision reached as a result
of arbitration proceedings pursuant to Clause 9 hereof;

the Project Engineer submits to the NMOG a statement which has a material
effect on the rights, obligations or interests of the NMCG and which the Project
Engineer knows to be false:

any document, information, data or statement submitted by the Project Engineer
in its Proposals, based on which the Project Engineer was considered eligible or
successful, is found to be false, incorrect or misleading;

as the result of Force Majeure, the Project Engineer is unable to perform a
material portion of the Services for a period of not less than 60 (sixty) days; or

the NMCG. in its sole discretion and for any reason whatsoever, decides to
terminate this Agreement.

By the Project Engineer

The Project Engineer may, by not less than 30 (thirty) days® written notice to the
NMCG, such notice to be given after the occurrence of any of the events specified in
this Clause 2.9.2, terminate this Agreement if:

(a)

(b)

(€

the NMCG fails to pay any money due to the Project Engineer pursuant 1o this
Agreement and not subject to dispute pursuant 1o Clause 9 hereof within 45
{forty five) days after receiving written notice from the Project Engineer that
such payment is overdue;

the NMCG is in material breach of its obligations pursuant to this Agreement
and has not remedied the same within 43 (forty five) days (or such longer
period as the Project Engineer may have subsequently granted in writing)
following the receipt by the NMCG of the Project Engineer’s notice specifying
such breach:

as the result of Force Majeure, the Project Engineer is unable to perform a
material portion of the Services fnrﬁfr/ﬂd of not less than 60 (sixty) days; or

| e -




2.9.3

294

2.8.5

2.9.6

{d) the NMCG fails to comply with any final decision reached as a result of
arhitration pursuant to Clause 9 hereof,

Cessation of rights and obligations

Upon termination of this Agreement pursuant to Clauses 2.3 or 2.9 hereof, or upon
expiration of this Agreement pursuant to Clause 2.4 hereof, all rights and obligations
of the Parties hereunder shall cease, except (i) such rights and obligations as may have
accrued on the date of termination or expiration, or which expressly survive such
Termination; (ii) the obligation of confidentiality set forth in Clause 3.3 hereof; (iii)
the Project Engineer’s obligation to permit inspection, copying and auditing of such of
its accounts and records set forth in Clause 3.6, as relate to the Project Engineer’s
Services provided under this Agreement; and (iv) any right or remedy which a Party
may have under this Agreement or the Applicable Law.

Cessation of Services

Upon termination of this Agreement by notice of either Party to the other pursuant to
Clauses 2.9.1 or 2.9.2 hereof, the Project Engineer shall, immediately upon dispatch
or receipt of such notice, take all necessary steps to bring the Services to a close in a
prompt and orderly mannmer and shall make every reasonable effort to keep
expenditures for this purpose to a minimum.

Payment upon Termination

Upon termination of this Agreement pursuant to Clauses 2.9.1 or 2.9.2 hereof, the
NMCG shall make the following payments to the Project Engineer (after offsetting
against these payments any amount that may be due from the Project Engineer to the
NMCG):

(i) remuneration pursuant to Clause 6 hereof for Services satisfactorily performed
prior 1o the date of termination;

(ii)  reimbursable expenditures pursuant to Clause 6 hereof for expenditures
actually incurred prior to the date of termination; and

(11i)  except in the case of termination pursuant to sub-clauses (a) through (e) of
Clause 2.9.1 hereof, reimbursement of any reasonable cost incidental to the
prompl and orderly termination of the Agreement including the cost of the
return travel of the Project Engineer’s personnel.

Disputes about Events of Termination

IF either Party disputes whether an event specified in Clause 2.9.1 or in Clause 2.9.2
hereof has occurred. such Party may, within 30 (thirty) days afier receipt of notice of
termination from the other Party, refer the matier to arbitration pursuant to Clause 9
hereof, and this Agreement shall not be terminated on account of such event except in
accordance with the terms of any resulting arbitral award.

A
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3.1.2

J.1.3

3.2

3.22

OBLIGATIONS OF THE PROJECT ENGINEER

General
Standards of Performance

The Project Engineer shall perform the Services and carry out its obligations
hereunder with all due diligence, efficiency and econemy, in accordance with
generally accepted professional techniques and practices, and shall observe sound
management practices. and employ appropriate advanced technelogy and safe and
effective equipment, machinery, materials and methods. The Project Engineer shall
always act, in respect of any matter relating 1o this Agreement or 1o the Services, as a
faithful adviser to the NMCG, and shall at all times support and safeguard the
NMCCG's legitimate interests in any dealings with Sub-Project Engineers or Third
Parties.

Terms of Reference

The scope of services to be performed by the Project Engineer is specified in the
Terms of Reference (the “TOR") at Annex-1 of this Agreement. The Project Engineer
shall provide the Deliverables specified therein in conformity with the time schedule
stated therein.

Applicable Laws

The Project Engineer shall perform the Services in accordance with the Applicable
Laws and shall take all practicable steps to ensure that any Sub-Project Engineer, as
well as the Personnel and agents of the Project Engineer and any Sub-Project
Engineer, comply with the Applicable Laws.

Conflict of Interest

The Project Engineer shall not have a Conflict of Interest and any breach hereof shall
constitute a breach of the Agreement.

Project Engineer and Affiliates not 1o be otherwise interested in the Project

The Project Engineer agrees that, during the term of this Agreement and afier its
termination. the Project Engineer or any Associate thereof and any entity affiliated
with the Project Engineer, as well as any Sub-Project Engineer and any entity
affiliated with such Sub-Project Engineer, shall be disqualified from providing goods,
works, services. loans or equity for any project resulting from or closely related to the
Services and any breach of this obligation shall amount 10 a Conflict of Interest;
provided that the restriction herein shall not apply after a period of five yvears from the
completion of this assignment or to consulting assignments granted by banks! lenders
at any time; provided further that this restriction shall not apply to consultancy/
advisory services provided to the NMCG in continuation of this Consultancy or to any
subsequent consultancy/ advisory services provided to the NMCG in accordance with
the rules of the NMCG. For the avoidance of doubtl, an entity affilisted with the
Project Engineer shall include a partner in the Project Engineer’s firm or a person who
holds more than 5% (five per cent) of the subscribed and paid up share capital of the
Project Engineer, as the case may be, and any Associate thereof.
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